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3LFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

I n the lMatter of the Appeal of %
ROSE SPAIN )

For Appel | ant: Richard P. Bateen, Attorney at Law

For Respondent: Burl D. Lack, Chief Counsel
| srael Rogers, Assistant Counsel

OP1 N1 ON

This appeal is made pursuant to Section 18594 of the
Revenue and Taxation Code from the action of the Franchise Tax
Board on the protest of Rose Spain against proposed assessments
of additional personal income tax in the amounts of $701.03,
$1,979.90 and $1,424.51 for the years 1953, 1954 and 1955,
respectively.

_ James E Spain died on Septenber 13, 1949; final distribu-
tion of his estate did not occur until Decenber 20, 1957. The
Franchi se Tax Board contends that the admnistration of
Mr. Spain's estate was unreasonably prolonged and that for tax
Egrposes the estate nmust be deened to have been concluded by

cenber 31, 1952.

pell'ant and her husband, James E. Spain, engaged in a
partners Iﬁ’ known as nJ. E. Spain Shoe Departnents,™ which
operated shoe departments in space |eased from stores |ocated in
San Diego, San Bernardino and Pasadena. In 1945 Appellant and
her husband transferred their interest in the Pasadena shoe busi -
ness, in trust, to their two then mnor sons. M. Spain
participated in the management of the Pasadena shoe business
until the tinme of his death in 1949.

~ The decedent's will named Appellant as executrix and
provided that after the fulfillnment of certain specific bequests
not material here, the residue of the estate was to be trans-
ferred to a testanentary trust to be adm nistered by Appellant
and her two sons as cotrustees. Appellant was to receive the
incone on the trust for life and upon her death the trust corpus
was to be distributed to the two sons,

Prior to his death, the Internal Revenue Service asserted

I ncone tax deficiencies against #r. Spain for the years 1946
and 1947, on the ground that a portion of the incone of the
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Pasadena business held in trust for his sons was taxable to him
due to his participation in the operation. On March 10, 1950,
these deficiencies, in the total anount of $41,216.05, i ncludi ng
interest, were assessed against decedent. They were paid by the
estate the folloman% month and clains for refund were filed. In
the latter part of 1951, a settlement of the claims was negotiated
and stipulated to in a tax court case allocating a reduced per-
centage of the disputed incone for 1946 and 1947 to decedent.

~In July of 1952 the Federal authorities assessed tax
deficiencies agai nst decedent in the total anount of $16,182,12
for the years 1948 and 1949, on the sane ground upon which the
earlier assessments were nade. The latter assessnments used the
same percentage of incone settled upon in the earlier clains.
The estate pald the assessnments in AUH$5t of 1952 and clains for
refund were filed on June 15, 1954. ese clains were conpromn sed
by conference at the revenue agent |evel in Decenmber of 1956
based upon a substantial decrease in the ﬁercentage of income
allocated to decedent. The decrease in the percentage used was
due to a decline in Mr, Spain's health which justified attributing
| ess income to his personal services in 1948 and 1949. A final
incone tax refund, in the anmount of $5,114.21, was received in
March of 1957 and closing of the estate was conpleted in Decenber
of that year

On the ground that the admnistration of Mr, Spain's
estate should have been term nated by Decenber 31, 1952,
Respondent added the incone of the estate for later years to the
i ncone of the Appellant, who was the life incone beneficiary of
decedent's testanentary trust.

- Section 17731, subdivision (a)(3) of the Revenue and
Taxation Code provides that income recelved by an estate of a
deceased person during the period of admnistration or settlenent
of qu estate is taxable to the estate. Respondent's regulations
provi de:

The period of admnistration or settlenent is the
period actually required by the admnistrator or
executor to performthe ordinary duties of
admnistration, such as the collection of assets and
the payment of debts, taxes, |egacies, and bequests,
whether the period required is longer or shorter

than the period specified under the applicable |ocal
law for settlement of the estates.... However, the
period of admnistration of an estate cannot be

undul y prolon?ed. If the admnistration of an estate
I s unreasonably prolonged, the estate is considered
termnated for income tax purposes after the
expiration of a reasonable period for the performnce
by the executor of all the duties of admnistration
(Cal. Admin. Code, Tit. 18, Reg. 17731(g).)

~326-



Appeal of Rose Spain

Section 17731 is simlar to Section 641(a)(3) of the 1954
Internal Revenue Code, and the quoted regulation Is substantially
the same as the Federal Tax Regul ations Section 1,641(Db)-3.

The question presented is whether the admnistration of
M. Spain's estate was unduly prolonged and extended beyond the
agr|od required by the executor to ?erfornlhls ordinary duties.
fail to see why the settlement of the estate's tax obligations
shoul d not be considered to be included in the executor's
"ordinary duties." Indeed, Respondent's own regulation mentions
the paynent of taxes as being included in such duties.

The Franchise Tax Board does not contend that the estate's
prosecution of its clainms for refund of Federal incone tax were
not bona fide or that the tine required to settle themwas exces-
sive. It is undisputed that the estate pursued settlement in a
reasonably diligent manner. Respondent npreI% argues that the
negotiations for refund could just as easily have been handl ed by
the trustees of decedent's testamentary trust as b¥ the executriXx.
Respondent's argument nisses the jssue. Assuming that the refund
negotiations could have been carried on as easily by the trustees
as by the executrix, we are of the opinion that the plain neaning
of Respondent's regulations prohibit it from asserting that an
estate was unduly prolonged where the executor has merely per-
formed his ordinary duties and the performance of those duties
has not been unduly del ayed.

Qur conclusion is supported by Federal authorities which
have recognized that the settlenment of disputed clains, including
litigated tax disputes, is a valid reason for the continued
adm nistration of an estate. (Estate of Robert W Harwood, 46
B.T.A. 750; Edwin M. Petersen, 3o T.C. 962, 973; A. T. Miller, 39
T.C. 940.) For the purpose at hand, we see no significant
difference between litigating a tax claimin court and pursuing
It before the adm nistrative agency which assessed the tax.

Respondent relies upon Estate of J. F. Hargis, 19 T.C
842, for the proposition that the negotiation of tax refunds does
not constitute a valid reason for keeping the estate open. In
addition to the fact that the court did not nmake a specific
holding to this effect, we think the case is clearly distinguish-
able in that the main probate proceeding was termnated in the
year the Tax Court found that the estate should have closed. In
that year a final accounting was filed and the state probate
court found that there was no necessity for continued adm nistra-
tion, approved the final account, closed the estate, discharged
the admnistrator and released his bondsmen. The Tax Court found
that al though an anc1||ar¥ Proceed!ng In another state, involving
a very small proportion of the entire assets, was not c|osed
until “the fp||OMAn? year, all the normal duties pertaining to the
adm nistration of the estate had been carried out. Phe fornal
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closing of the main probate proceedi n%, which influenced the court,
Is a factor which is not present in the instant appeal.

ORDER

Pursuant to the views expressed in the opinion of the
tBﬁardf on file in this proceeding; and good cause appearing
erefor,

- I T IS HEREBY ORDERED, ADJUDGED AND DECREED, pursuant to
Section 18595 of the Revenue and Taxation Code, that the action
of the Franchise Tax Board on the protest of Rose Spain against
proposed assessments of additional personal income tax in the
amounts of $701.03, $1,979.90 and $1,424.51 for the years 1953,
1954 and 1955, respectively, be and the sane is heréeby reversed.

Done at Sacramento, California, this 1st day of Cctober,
1963, by the State Board of Equalization.

John W. Lynch , Chai rman
Geo. R Reilly , Menber
Paul R lLeake , Menber
Ri chard Nevins , Menber

, Menber

ATTEST: H F. Freeman , Executive Secretary
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